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November 22, 2002

Marlene H. Dortch

Secretary

Federal Communications Commission
445 12th Street S.W.

Washington, D.C. 20554

Re: Ex Parte
CC Docket Nos. 01-338. 96-98, 98-147

Dear Ms. Dortch:

In this letter, Cbeyond Communications provides further information for the
Commission’s consideration in the above-captioned proceedings concerning unbundled access to
interoffice transport.

The Commission Should Adopt A Route and Capacity Level Specific Test For
Unbundled Access to Interoffice Transport

Cbeyond supports the recent proposal of ALTS and CompTel for a granular test for
determining when CLECs are impaired without unbundled access to interoffice transport. That
proposed granular test will assure that competitive alternatives are available to CLECs over the
specific routes over which they need transport. A key feature of that proposal is that the
examination of whether CLECs have meaningful market substitutes for interoffice transport
would be conducted by the specific route (e.g., between the ILEC tandem office and specific end
offices) and by the specific capacity level (DS-1, DS-3, OC n, etc.). As demonstrated by the
attached Declaration of Richard Batelaan, Vice President - Operations at Cbeyond, these two
components are extremely critical to any impairment analysis or test due to the way CLECs such
as Cbeyond purchase and actually use interoffice transport.

Letter to William F. Maher, Jr. from H. Russell Frisby, President, CompTel and John Windhausen,
President, Association for Local Telecommunications Services, WCB Docket No. 01-338, filed October 8, 2002.
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Nondiscriminatory Provision of Co-Carrier Cross Connects

The Commission should also require as part of any test determining unbundled access to
interoffice transport that ILECs provide nondiscriminatory access to co-carrier cross connects.
The Commission has already recognized that CLECs cannot effectively compete without the
ability to cross-connect in the central office with other competitive carriers, including alternative
transport providers.2 The Commission should assure that competitive transport providers are able
to extend facilities into ILEC central offices and connect with carriers providing transport
alternative transport services collocated there. Cbeyond’s experience has been that all too often
ILECs refuse to permit, or make it very difficult for, competitive transport providers to collocate
and extend facilities into central offices. The Commission should assure that as a precondition to
any easing on obligations to provide unbundled interoffice transport that ILECs must permit
competitive fiber providers to extend facilities into the central office and establish a presence
there that will permit ready and economical connection to CLECs.

The Commission should also establish a “best practices” approach for permitting co-
carrier cross-connects. As explained in the attached Declaration of Richard Batelaan, the
Commission should require all ILECs to conform to the cross-connect practices of BellSouth
which generally provide for adequate provision of cross-connect services to competitive carriers
The Commission must also go further to make clear that competitive transport providers cannot
be denied access to collocation space as a precondition of any lessening of ILEC unbundled
interoffice transport requirements.

“Commingling” Restrictions Must Be Abolished

The Commission must also eliminate restrictions on “commingling” that thwart a
CLEC’s ability to include in its network, and interconnect, various elements comprised of UNEs,
special access, other tariffed services, or third party provisioned facilities. Insofar as an ILEC is
no longer required to provide unbundled access over a specific interoffice transport route, the
CLEC must obtain a substitute in the form of special access or a third party provided facility.
This, in turn, requires that the CLEC be able to connect or combine this segment to the
remaining portions of the network, particularly unbundled local loops. Accordingly, the
Commission must require that ILECs permit CLECs to “mix and match” various network
components without restriction. Furthermore, the Commission must also assure that ILECs have
in place tested and proven methods for testing interoperability between various network elements
as part of any test concerning unbundled access to network elements. The Commission has
ample authority to prohibit “commingling” restrictions under Sections 251(c)(3), 201(b), and
202(a) of the Act as explained in the ALTS/CompTel proposal.

2 Deployment of Wireline Services Offering Advanced Telecommunications Capability, Fourth Report and

Order, CC Docket No. 98-147, FCC 01-204, released August 8, 2001, paras. 55-88.
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The attached Declaration of Richard Batelaan additionally provides information to the
Commission concerning how Cbeyond purchases and uses local loops and dedicated interoffice
transport.

Sincerely,
Julia O. Strow Patrick J. Donovan
Vice President Regulatory Counsel for Cbeyond Communications

& Legislative Affairs
Cbeyond Communications
320 Interstate North Parkway, SE Suite 300
Atlanta, GA 30339
(678) 424-2429 (Telephone)
(678) 424-2500 (Facsimile)

cc: Christopher Libertelli
Matthew Brill
Jordan Goldstein
Dan Gonzalez
William Maher
Jeffrey Carlisle
Carol Mattey
Scott Bergmann
Jessica Rosenworcel
Thomas Navin
Robert Tanner
Jeremy Miller
Julie Veach
Daniel Shiman
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DECLARATION OF RICHARD BATELAAN, PE

My name is Richard Batelaan, PE. My business addre: s is 320 Interstate North Parkway,

Suite 300, Atlanta, Georgia, 30339.

2.

I am employed as Vice President—Operations by Cbeyond Communications, LLC

(“Cbeyond™). I have previously held positions with BellSouth 71 elecommunications and Cisco

System§. I worked at BellSouth from 1987 to 1999 and my last position within BellSouth was

Vice Prisident of Operations and Chief Operations Officer (CC O) for BellSouth.net. I havc held

a numb

er of positions within the BellSouth family of companie ; including BellSouth -

Telecommunications Outside Plant Engineering and Central Office Installation and Growth

Supervisor, BeltSouth Business Systems Director of Operation: for the deployment of Frame

Relay and ATM services, and BellSouth.net Director of Netwaoir k Operations, Director of

Engineeﬁring, and VP Operations (COQ).
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3.

Cbeyond is a facilities-based telecommunications and rroadband services provider,

focusdd on "bridging the digital divide", through use of Intern :t Protocol (IP) architecture that

enables it to offer a sophisticated and comprehensive package of communication services that

meets jthe communications needs of small businesses at affordable prices typically only

previously available to large enterprises. Cbeyond provides ai1 integrated product of local, long

distange, Internet access and Internet-based applications such is Unified Messaging, Email, E-

Comnjerce and Web Hosting. Cbeyond’s business strategy is to facilitate the movement of

busingss processes via Internet access, making possible electronic communication, collaboration

and e-commerce opportunities that will drive the customer's c >mpetitive strength and efficiency.

Cbeyond uses an integrated IP-based architecture and delivers converged voice, data and

integrated network applications over a singlc platform with se imless integration and delivery.

4.

OVERVIEW AND PURPOSE OF THE DECLARATION
The purpose of this Declaration is to provide (1) suppl :mental information for the record

regardkng Cbeyond’s use of local loops and unbundled dedica ed interoffice transport provided

by inciimbent local cxchange carriers; (2) input to the FCC with regard to the availability of

altern

ative sources for dedicated interoffice transport routes ir the Tier 1 markets where Cbeyond

is operational; and (3) insight as to what is necessary for the d 3velopment of a robust competitive

transpprt market and a CLECs ability to compete under those :ircumstances.

5.

The Federal Communications Commission (“FCC”) is currently reevaluating what

unbungled network elements will be made available to compe iitive local exchange carriers. My

under

impai

qtanding of this evaluation is that the FCC will determin : whether or not a CLEC is

red in its ability to compete in the local market without : ccess to certain unbundled piece
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parts gf the ILEC network. My declaration is not intended to address legal and statutory

obligations, however, it is intended to provide data on the pras:tical availability of both local

loops

and dedicated interoffice transport without continued access to these parts of network as

unbunpled network elements.

6.

First, it 1s important to note that Cbeyond provides ser vice to small business customers

located in Tier 1 markels. Al this time Cbeyond is operational in three cities — Atlanta, Dallas

and Denver. Our acquired customer base since becoming operational 1n early 2001 consists of

morec

Jhan 4,000 very small entrepreneurial businesses that prior to Cbeyond service were served

with anywhere from three to twenty five analog lines, had a se parate line for intemet

connegtively - typically with only dial up modem connectivity.

7.

Cbeyond recognized the high demand of this particula - market segment for an alternative

provider to the ILEC for their local and long distance voice services and also recognized the

unserved need for competitively priced high speed internet co mectivity. Cbeyond provides a

bundled package of local and long distance voice services an¢ symmetric always on Intemnet

connegtivity at very affordable price points previously unavaiiable to these customers.’

Cbeydnd’s ability to cost effectively serve this segment of the business market is due to the

investment and innovation it made in developing an efficient Hacket-based network technology

and platform as well as its access to unbundled network elemints made available at TELRIC

prices|pursuant to the Telecommunications Act of 1996

! Cbeygnd offers two basic packages to its customer base — Beyond Voice 1 for customers with 5-15 voice lines and

up lo 1,5 Mb of high speed intemet access and Beyond Voice 11 for custor jers with 16-25 lines and up to 3.0 Mb of
high spged internet access.

Received
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8. Cbeyond purchases unbundled DS1 local loops and unbundled DS3 interoffice dedicated
transpTrt from the ILEC in each of our market areas.? In certain instances and in order to expand
its existing footprint in a market, Cbeyond will also use DS1 combinations or EELs, which will
utilizeDS1 or DS3 transport in the combination. Cbeyond’s n :twork is almost exclusively UNE
based. | With regard to unbundled DS1 local loops Cbeyond pt rchases these loops exclusively
from the ILEC — there are no competitive alternatives of any tpe that could replace these loops.
Furthermore, in serving businesses the size of Cbeyond’s typic al customer (6 local lines),
Cbeyond can also not self provision loops to reach these custo ners. Thus, Cbeyond would be
impaired in its ability to compete without access to DS1 unbuiidled loops. If these loops were no
longer Imade available to Cbeyond, it would have to abandon t 1¢ small business market currently
served|— the very customers who have never had a competitive alternative and certainly have
never had affordable high speed internet connectivity — and be zin selling to larger business
enterpriise customers.

9. With regard to dedicated interoffice transport, I would first like to describe how Cbeyond
uses DB3 level interoffice transport. First, we purchase DS3 li:vel transport to aggregate traffic
to a cojnmon central point between collocation sites. Qur tran sport architecture is point-to-point
between our collocations in the ILEC tandem offices and our collocations in the ILEC end
offices| The collocation space at the end office level is minimal and the vast majority of
Cbeyond’s equipment resides at the tandem collocation. I stre :s this point because it 1s
imperative that when developing a test to determine whether a CLEC has alternatives to

interoffice transport it is critical, particularly with a network ar chitecture like Cbeyond’s, that the

2 Cbeyond also expands its footprint in each market by purchasing new conibinations of unbundled DS1 loops and
DS1 tragsport from the ILEC in offices where Cbeyond does not have a co)location.
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test be|performed on a route-by-route basis (between two offices), not on an individual office

basts.

10.

In the Tier 1 markets where Cbeyond is operational, C)eyond today uses altermative

providers for interoffice transport over some routes. The alterative provider [acilities are

typically used between Cbeyond’s non-ILEC collocation poini of presence (“POP”) and the ILEC

tanden} office or offices where Cbeyond aggregates traffic. With regard to the transport between

our taxﬁdem collocations and our end office collocations, Cbey »nd almost exclusively purchases

unbundled dedicated interoffice transport from the ILEC. To lhetter understand the actual

presenge of alternative interoffice transport providers on the s; ecific routes between our tandem

collocdtion and the individual end office collocations, Cbeyon 1 surveyed six potential providers

for the|Zone 1 and Zone 2 or equivalent offices in each city. Cwur survey results are attached to

this de¢laration as Exhibit A ? It should be noted that while alt ;matives for DS3 interoffice

transpdrt are present in each market, not all alternatives may b : viable as a practical matter.*

11.

A similar survey was also performed for DS1 level trar sport to determine if competitive

alternatives exist in our markets for that level of interoffice capacity. The result of this study

shows that alternative providers for DS1 level transport are at jest nascent. Moreover, there is

no basils to assume that the avatilability of higher-level capacity alternative transport providers

over a $pecific route automatically means that a lower level caacity is also available over that

route.

Our survey found that for the routes where DS3 transpcrt was physically available from

alternative providers, that it did not necessarily mean that a lov-er capacity (e.g., DS1) transport

* In gathering the information, Cbeyond also received the proposed pricin for each route from each potential
provider| In almost cvery case the pricing exceeded ILEC special access picing by one and a half to three times.

* Ofth

e|six alternatives in each market there are three providers in each thi t are cither in bankruptcy status or that

have sin¢e exited the market all together.
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altern

tive was available. Thus, it is critical that any test adopied to evaluate interoffice transport

alterngtives be based on the specific capacity level of the facil ty.

12.

to get

One of the most critical factors to being able to utilize competitive transport is the ability

hccess to the transport via co-carrier cross connects. The FCC in its Collocation Remand

Ordertook important and appropriate steps toward clarifying hat ILECs must make co-carrier

cross gonnects available at cost based rates. Any test adopted by the FCC that evaluates the

availability of competitive altemative transport providers, mu:it have this as a component. ILECs

should not be permitted to create barriers for CLEC access to iltemative providers through cross

conne¢ts like what we have experienced in the past — restricticns on the alternative providers

being

given the ability to collocate in an office, restrictions on the type of interface (e.g.,

Etherrlet) vs. capacity adequate to support the CLEC use, and excessive pricing estimates. Yipes

Communications is a shining example of a company that had n attractive alternative product to

ILEC

[ransport and a viable business plan. Unfortunately, dut: to the restrictions placed by the

ILECd on Yipes’ ability to access central officers, CLECs ha« great difficulty in getting access to

its alt¢mative transport service. Thus, the company was forced to exit the market. Cbeyond

submils that co-carrier cross connect must be practically available in order to build and sustain a

robust competitive transport market. To that end, Cbeyond w >uld submit that language and

pricing such as that contained in our interconnection agreeme 1t with BellSouth should serve as

an ex

ple of terms and conditions or a “‘best practice” that v-ould facilitate access to alternative

transpprt providers. The contract terms are attached as Exhibi: B. This coupled with permissive

collochtion policies that do not restrict alternative transport ptoviders access to collocation space

would contribute significantly to a fully competitive and robu st transport market.
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13. Last, to the extent ILECs are no longer required to provide interoffice transport as an
uhbund]ed network element under any particular circumstance, it is critical that CLECs have the
ability to access ILEC provisioned special access and use it in :onjunction with other facilities
that form part of the CLEC’s service arrangements that it obta ns as UNEs or from third party
providers. There is no sound policy or operational basis for nct permitting CLECs to
“comnringle”, i.e., connect, or even combine ILEC unbundled loops with either ILEC
provisjioned tariffed services or services provided by a third pzrty where the ILEC is the
underlying provider. The FCC’s rules must be perfectly clear on this point, otherwise CLECs
will bg precluded from access to the unbundled loops to whic}l they are entitled. To permit
ILECs|to prevent CLECs from connecting or combining in its network and interconnecting
UNEs, special access, and third party provided facilities woulil create barricrs to entry and

effectively close entry to the local markets that CLECs like Cleyond serve today.

14. Thas concludes my Declaration.

Pursuant to Section 1.16 of the Commission’s rules, I leclare under penalty of perjury

that &T: foregoing is true and correct.

Executed this 21st day of November, 2002

o S a

%ic':hard Batelaan, PE

Received Nov-22-2002 18:04 From- To- Page 008
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Exhibit A

Cbeyond Alternative Transport Study
This survey does not factor in issues such as pricing and interconnectivity that necessarily should be a part of the Commission’s determination of
whether an alternative was practically available in 2 manner necessary to alleviate impairment.

TLANTA SURVEY

cute between Hell

tandem

TLAGABUCAO** and Alternative Alternative Alternative| Altermative Alternative| Alterxnative
ell CO (CLLI) 1+ 2442 3 4 5*
MRTTCAMA Yes R e Yes Yes Yes
NRCRGAMA Yes Yes Yes
ATLNGABU Yes Yes Yes
CHMBGAMA Yes Yes Yes
RSWLGAMA Yes Yes Yes
ATLNGAPP Yes Yes
ALFRGAMA Yes Yes
SMYRGANA Yes Yes Yes
TUKRGANA Yes : Yes
ATLNGACS Yes i R Yes e Yes
ATLNGASS 0 Yes Ll ¥es
DNWDGAMA Yes A ¥es
LRVLGAOS ves Yes
ATLNGATH Yes Yes
LLBNGAMA Yes Yes
DLTHGAHS Yes ves
ATLNGAEP Yes ves
SMYRGALF ves ves
MRTTGAEA Yes Yes
ATLNGAWD Yes Yes

*  Provider currenfli in bankril;;tcy.
** Tandem or “point A” location on the route surveyed.

*** Provider has exited the market since survey was performed
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DALLAS SURVEY
Route between

[Bell Tandem

PLLSTX97CA0* *and
Bell CO (CLLI)

Alternative
1'.

Alternative

PLLSTXAD

Yen

DLLS TXRN

Yes

IDLLSTXEM

Yes

MmT.1.CTYWR

Yes

[DLLSTXME

Yes

DLLSTXRI

Yes

DLLSTXFL

PLLSTXDI

PLLSTXLA

DLLSTXMC

DLLSTXRE

PLLSTXDV
PLLSTXNH

PLLSTXNO

DLLSTXTA

PDLLSTXGP
DLLSTXRO

DLLSTXWH

PLLSTXDA

PLLSTXMS

*  Provider currently in bankruptcy.
**  Tandem or “point A” location on the route surveyed.

Alternative Alternative Alternative Alternative

3 4 St
Yes Yes Yes g
Yes Yes Yes B
Yes Yes Yes é
Yes Yes Yes B

Yes Yes Yes

Yes Yes Yes

Yes Yes Yes

Yes Yes

Yes Yes

Yes Yes

Yes Yes

Yes Yes

Yes Yes

Yes Yes

Yes Yes

Yes Yes

Yes Yes

Yes Yes

Yes Yes

Yes Yes
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DENVER SURVEY

Route between Bell

Tandem

[DNVRCOMACAO** and Alternative Alternative [plternativel Alternative | Alternmative Alternative
ell CO (CLLI) 1* 2 gk
DNVRCODC Yes Yes

[pLORCOMA il Yes Yes
[ARVDCOMA Yes

DNVRCORA Yes

[DNVRCOMA Yes Yes

DNVRCOSL Yes

DNVRCOCP 1es

DNVRCOSO Yea Yes
CNVRCOSE Yes Yes
NVRCOWS Yes Yes
DNVRCOSW Yes Yes
DNVRCONE Yes Yes
ILKWDCOMA Yes Yes
LNMTCOMA Yes Yes
JAURRCOMA Yes Yes

SCOMA Yes Yes

[DNVRCOCH Yes Yes
LTTNCOMA Yes Yes
NWDCOMA Yes

bNVRCOCL I RR Yes

*  Provider currenﬂy in bankruptcy.
** Tandem or “point A” location on the route surveyed.
**+* Provider has exited the market since survey was performed.

Nov 22 02 05:11p
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Exhibit B

Cbeyond/BellSouth Interconnection Agreement Language

In addition to, and not in lieu of, obtaining interconnecti »n with, or access to, BellSouth
munications services, unbundled network elements, and facilities, (beyond may directly connect to other

Interconinectors within the designated Premises (including to its other virtual or physical collocated arrangements)

through
Such co
such op
without

5.6.1
an apphi
must us

facilities owned by Cbeyond or through BellSouth facilities desigr ated by Cbeyond, at Cbeyond’s option.
mnections to other carriers may be made using either optical or ele« trical facilities. Cbeyond may deploy

ical or electrical connections directly between its own facilities an:{ the facilities of other Interconnector(s)
being routed through BellSouth equipment.

If Cbeyond requests a co-Carrier cross-connect after the nitial installation, Cbeyond must submit
cation. The applicable nonrecurring fee in Exhibit A shall apply ir lieu of any application fee. Cbeyond
= a BellSouth Certified Contractor to place the co-Carrier cross cor nect, except in cases where Cbeyond

equipmg¢nt and the equipment of the other interconnector are located withit. contiguous Collocation Spaces. In cases
where (jbeyond’s equipment and the equipment of the other interconnector are located in contiguous Collocation

Spaces,
support
provide
charges

(Cbeyond will have the option to deploy the co-Carrier cross conne :ts between the sets of equipment. Cable
charges shall be assessed per linear foot of support structure used. If Cbeyond elects to have BellSouth

the co-Carrier cross-connect, BeliSouth shall perform the cross-co:inect function at the frame, and the

for cross-connect shall apply. Within BellSouth Premises, at Cbeyond’s request, BellSouth will permit

Cbeyondl and other such CLECs to construct their own cross-connect facili ies, and to connect to other physical

within
on its o

e same BellSouth Premises, subject only to the same reasonable s: fety requirements that BellSouth imposes
vn cquipment. BellSouth shall provision co-Carrier cross connects to Cbeyond at parity with itself. If

CLECs \j_umg copper (or ABAM or coaxial as appropriate) or optical facili ies between collocated equipment located

requesteld by Cbeyond and no cable rack is in place, BellSouth will provide the installation of the cable rack.

P.1lc2

Co-Carrier Cross-Connect (Note Recurring
3)

NRC

PELES
Fiber
PE1DS

(TBD)

existing *

Cable Support Structure Per new NA
Construction, ncw construction

Fiber Cable Support Structure, Per linear ft. $.003 $540.00

Copper or Coaxial Cable Support Per linear ft. $.004 $540.00
Copper Structure, existing™

ICB

Note 3:| Co-Carrier Cross-Connect. As stated in Section 5 of the Collocation Attachment, Cbeyond
may connect to other CLECs within the designated Premises ir addition to, and not in lieu of]

in
pPr

rconnection to BellSouth services and facilities. Where BellSouth must construct a cable rack
cture to house the co-Carrier cross connection, constructior charges will be applied on an
ividual case basis as described in Section 5.6.1 of the Collo :ation Attachment. BellSouth shall
¢vide an estimate of thcse charges in the Application Respor se. Where an existing cable rack

structure is in place and has sufficient capacity to accommeodat : the co-Carrier cross-connection
requested, the recurring charges as stated in this Exhibit A shall apply.
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